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With shares heading for bear territory
why Directors should be taking cover

Mark Shreeve of Angel Underwritingxplains

With the bear in ascendancy in global equity markets an economic slowdown
Is expected, as a result many Directors will be under increasing pressure in
2008.

How well they have prepared for these challenges wilually determine how
successful they are in meeting them.

With consumers tightening their belts in response to worries over house prices and worsening credit
conditions because of the sub-prime lending crisis in the United States many directors are expecting
business conditions to deteriorate over the next 12 months. Add to this the seemingly never ending
increase in legislation affecting UK businesses and being a director in 2008 looks more challenging
than ever before.

Whatever the challenges and risks that lay ahead there is one thing that directors should always do ¢
and that is to expect the best but prepare for the worst! And if the worst does happen how directors
have prepared themselves will often determine the extent of the impact on their business and
possibly even their survival in business itself.

In this report, Angel ! ¥ RS NJ NFO iMark/SEr&2 e looks at what can happen when something
unexpected occurs and how Directors and Officers and Corporate Liability Insurance can form a key
part of protecting Directors and businesses by transferring risk to an Insurer and by reducing risk
through effective risk management.

In our 2007 SME business survey, over 80% of respondents said they had purchased public liability
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and Officers Liability. In what should be a fertile market for brokers unfortunately A Ust@ all too
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directors do not realise how much exposure they and their organisations face, and with the right

approach, how easy and inexpensive it is for them to put themselves in a much safer position. So

next time you come across this particular roadblock you might find it useful to cite some examples
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Officers Insurance Policy and Risk Management Package could prove invaluable.



Below are some recent statistics from The Employment Tribunals Service, The Department for
Business Enterprise and Regulatory Reform (formerly the DTI) and the Health and Safety Executive.
Should a business and/or its directors become caught up in an action involving one or more of these
government agencies, then besides being legally obliged to respond and reach a resolution, the
directors and/or their business could be subject to further civil claims by employees, shareholders,
the official receiver (in the event of liquidation) or even a customer.
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According toF.A.C.K (Families AgainSbrporate Killersabout 1,600 people were killed in work
related incidents in 2006/2007

Described as ground-breaking legislation and as justice for victims of corporate failures the new
Corporate Manslaughter Act becomes law in April 2008. The Act creates the new offence of
corporate manslaughter. This is in addition to the existing law which allows for the prosecution of
individual Directors.

Police investigating any workplace deaths will now have to consider the new offence with the HSE.
And should a prosecution be brought a jury may now consider anything it feels relevant including
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The new law gives company directors a duty of care to:

e Employees and volunteers
e Persons providing services on behalf of the company e.g. subcontractors
e Persons receiving goods or services from the company

As with Health and Safety offences under the new Act the courts can impose an unlimited fine on a
convicted company. However the level of fines actually imposed are likely to be much higher for the
new offence than for other offences which do not involve worker death and a publicity order could
also be made forcing the Company to publicise its conviction. Individual Directors convicted of
manslaughter still face a possible prison term.

There can be little doubt that this new far reaching Act is not only an effort to improve the existing
law but also shows a determination on the part of the Government to secure more convictions.

In the following examples if the Directors had purchased Directors and Officers LialiBtyrance
they could have been personally protected from the substantial costs incurred in déign
themselves from prosecutiarAnd with Corporate Liability Cover #ir company could also have
been protected for its defence and investigation costs if prosecuted under the new Corporate
Manslaughter Act.

Worker Deathleads tofines andimprisonment for Director and Manager

On 5 July 2007 The Concrete Company Ltd was ordered to pay fines and costs totalling £164,000
(£75,000 for breaches of health and safety legislation, with £89,000 costs) following the death of an
employee. Mr Meachen died after becoming caught in an unguarded conveyor which carried
aggregate and sand. Managing Director Timothy Dighton was jailed for 12 months and also suffered
fines and costs. Area Manager Roy Burrows was jailed for nine months.

Former Caravan Park Owner acquitted of Manslaughter after 18 day trial

The former owner of the Dales caravan park was charged with manslaughter and his company with
health and safety breaches after his employee Robert Sharples was crushed when a 4.5 tonne
caravan collapsed whilst being moved over soft ground. After 18 days in court the judge directed the
jury to acquit Managing Director Phillip Morgan as although serious errors of judgement had been
made the evidence did not amount to proof of a gross breach of duty. However, Mr Morgan and the
Company were ordered to pay fines and costs totalling £47,500 after pleading guilty to breaches of
Health and Safety regulations.

Director Given TweéYear Suspended Prison Sentence

The owner of a stone-cutting company received a suspended sentence after being convicted of the
manslaughter of a 22-year-old employee. Michael Shaw, Managing Director of Change of Style,
originally denied the manslaughter charge but changed his plea during the trial and received a two-
year suspended prison sentence. David Bail suffered massive head injuries in the accident at the
Hampshire factory when he was caught in a stone-cutting machine and crushed. At the trial, Mark
Dennis QC, prosecuting, told the jury at Winchester Crown Court that Michael Shaw and his 25-year-
old son, Gavin - a fellow director - were responsible for the death of Mr Bail because they put 'profits
before safety'. Mr Shaw and his Company were also fined £70,000.



Roofing Boss Charged with Manslaughter of Teenage Employee

Roy Clarke, 50, of Court Road, Bridgend, entered no plea when he appeared before Cwmbran

magistrates charged with the manslaughter of Daniel Dennis. Daniel, 17, lost his life after falling

through a skylight on the roof of a Matalan store on a retail park in Gwent. Roy Clarke owned the

Bridgend firm North Eastern Roofing, which had employed Daniel at the time of his death.

The CPS had initially decided not to prosecute the business owner however was forced to reverse its
decisionafter[ F 6@ SNBE | OGAy3 2y O0SKIFIEF 2F 51 yAStQa Tl YAt
original decision.

The new Companies Act is the single biggest overhaul of company law since the Companies Act of
1985. Its 1,200 sections are expected to come fully into force during 2008. Replacing old common
law duties, there is now for the first time a statutory statement of a Directors Duties; this came into
force in October 2007. It is also now much easier for an individual shareholder to bring a derivative
action in the name of the company against the directors for negligence or breach of duty. As with
the previous Act, all directors, as well as persons deemed to be directors, have unlimited personal
liability in a wide range of circumstances.

Directors Duties and liabilitieavedby a director to the company
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the purposes for which they are conferred

e adutyto act in a way that a director considers, in good faith, would be most likely to
promote the success of the company for the benefit of its members as a whole

e aduty to exercise independent judgement

e aduty to exercise reasonable care, skill and diligence

e aduty to avoid conflicts of interest

e aduty not to accept undisclosed benefits from third parties

e aduty to declare to the other directors any personal financial interest in a proposed
transaction or arrangement with the company

Derivative Claims

The new Companies Act introduces important changes in relation to derivative claims. A shareholder
will in future be able to bring a claim derivatively2 y G KS 3INRdzyRa 2F | RANBOG 2N
breach of duty or breach of trust, without the need for an allegation of fraud.

A derivative claim is a claim brought by a shareholder(s) against current or former directors, not in
the shareholder(s) own name but in the name of the company, where the shareholder believes that
a wrong has been committed against the company but the company itself has not taken action to
redress it.



If the shareholder(s) claim is successful, any damages awarded go to the company itself (for which
the directors would be liable to the company for) as opposed to the shareholder(s) who brought the
claim; hence all company shareholders benefit. The successful shareholder(s) would also be entitled
to recover their costs in bringing the claim, which are reclaimed from the company itself. It is
therefore important that brokers ensure that D&O insurance policies they recommend to their
clients cover any costs that may be legally recoverable from the Directors and the Company in the
context of a derivative claim.

In the examples below Angel D&O policies could provide valuable protection for the defence and
investigation cets arising fran the incidents described

Secretary of State for Trade & Industry v Michael Gill and others

Four directors of Uno Plc & World of Leather Plc were taken to court under the Company Directors

Disqualification Act 1986 for unfitness. ¢ KS { SONB G NB 2F {GFGS5SQa O &S NBF
directors to continue trading whilst insolvent, and in particular to continue taking customer deposits

for furniture and using these as working capital.

The court found for the defendants. In the circumstances the defendants had made great efforts to
find a corporate solution. The search for that solution was only made possible by continued use of
the cash deposits but during a period when there was a reasonable prospect of the group avoiding
an insolvent liquidation. It was found that the directors had acted in good faith and there was no
marked incompetence. The directors had sought and received professional advice and all concerned
were conscious of the risk to cash-paying customers if no solution was found.

Kingsley IT Consulting Ltd v McIntosh and others

The case involved the director of a company who, having decided that he wanted to work on his own
account, formed a new company. During the negotiations over the terms of the separation between
the director in question and the continuing director, he was contacted by a third party contractor.
The contractor already had two contracts with the company and offered a third. The director asked
that the third be put in the name of his newly-formed company and sent to his home address. The
ensuing case was decided in favour of the original company and the continuing director. The
outgoing director was held liable to account to the original company for the profits on the third
contract, as he had secretly diverted a corporate opportunity from the company at a time when he
had fiduciary responsibilities to that company. Directors should be aware that complete
transparency is essential when they are personally interested in opportunities or assets coming to
them through or in relation to their position as directors and that their resignation will not of itself
mean that they can freely exploit opportunities or assets.

There were 115,039 Registered Claims to the Employment Tribunals Service in 2005/6 and 132,577
in 2006/7

The Employment Tribunal Service has powers to determine over 70 different types of complaint
including those of unfair dismissal, race, sex, age and disability discrimination, unauthorised
deduction of wages, breach of contract and redundancy pay.



If the company is subject to an Employment Tribunal claim it will likely incur significant costs in time
and money whether or not the claim has merit, andifone2 ¥ U K no-TY8/R2Q azdoh OA U2 NA
the claim, it is likely that the Directors individually will face compensation claims against them.

In the examples belovingel D&O policies coutelp protect both the Company and the Directors
individually in the event of a claim arising, by indemnifying them for the smmtifiefence costs
involved in these cases and in certain circumstances the attendant financial settlement or damages.

Mr McCoy

James McGregor and Sons, a Belfast timber firm, was found to have discriminated against Terence
McCoy after he brought an action for age discrimination, having being turned down for a job of
salesman with the firm. An employment tribunal concluded that but for his age Mr McCoy would
"more probably than not" have been selected. Mr McCoy had applied for one of two salesman posts
with the firm, and after two interviews, he was told that he had been unsuccessful. The tribunal
drew an inference of discrimination from the use in the recruitment advertisement of the phrase
"youthful enthusiasm". It further concluded that there was a link between the issue of age and the

concept of what has been variously referred to as "enthusiasm", "motivation" and "drive".

Mrs Triggs

The claimant was a secretary for GAB Robins (UK) Limited, a firm of chartered loss adjustors. She
alleged that she was bullied by one of her managers and had an excessive workload. As a result, she
was signed off work with anxiety and depression and never returned. Whilst on sick leave, she
raised a grievance about her workload and the treatment she had received from her manager.
When the company failed to address her grievances adequately, she resigned and claimed
constructive dismissal.

At the tribunal, her employer argued that since Mrs Triggs had been off work sick prior to her claim
for dismissal, her loss of earnings was due to her continuing sickness rather than to her claim for
dismissal. However, the employment tribunal disagreed and held that Mrs Triggs was entitled to
recover loss of earnings following her constructive dismissal. Her employer appealed but the
decision was upheld. The appeal tribunal distinguished between an actual dismissal, where loss of
earnings may not be awarded, and constructive dismissal, where it was necessary to consider the
cumulative sequence of events. The case in question included the incidents of bullying and overwork
which gave rise to Mrs Triggs' sickness.

Mr Webb

Mr Webb was dismissed for washing his car when he should have been working, but was reinstated
at a disciplinary hearing appeal and given a final written warning, which was to stay on his record for
12 months. Three weeks after the warning expired, he was caught watching television with four
other employees when, again, he should have been working. He was dismissed but the others
received written warnings. He subsequently claimed unfair dismissal, because his expired warning
had been taken into account. The employer argued that Mr Webb's conduct alone had merited
dismissal, and the original tribunal agreed that dismissal would have been a reasonable sanction as
his conduct constituted gross misconduct under the disciplinary procedure. However, they said that
the decision to dismiss was unfair because expired warnings must be ignored and the treatment of
Mr Webb must not be inconsistent with that of the other employees caught watching television.



e Unbeknown to a company, its underground heating pipes attached to its oil fired boilers fracture
allowing polluting oil to escape and eventually seep into a nearby lake. The company is
prosecuted and found guilty of breaching the Water Resources Act 1991.

e Trading Standards Officers receive a complaint about a company failing to fulfil an order. An
investigation by the company reveals that its identity has been stolen and individuals have been
fraudulently collecting payment for orders never actually placed with the company.

e Despite numerous warningsac2 Y LI y & Q& SYLX 2 & & &f w2 fytdaddpilib (2 RA-
its waste water drainage systems. The company and its directors receive a summons under the
Water Industry Act 1991.

In each of the above cases Angel D&O andCorpd §S [ Al oAf AdGe t2fA0& O2dzZ R LI &
It could also reimburse the Company &my indemnity provided to thdréctors.

Whilst directors are undoubtedly aware of some of the main responsibilities associated with, for
example, being an employer, many simply do not have the time to keep up with the ongoing
legislative changes that will affect them. Why? Because they are busy doing what they do best -
running their business.

We have long recognised the need to create something new for our policyholders which delivers

more than just insurance. Risk needs to be managed as well as simply insured, and we wish to

provide all our policyholders with access to business advice which will help them in preventing
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accountability become ever wider, and as compliance and governance become ever more esoteric,

we believe that practical advice in these unfamiliar areas will be of immense benefit to them. This is

especially true for SMEs, an area we like to think of as our speciality.

In approaching this objective, we know from experience that the take-up on the telephone advice
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proactive. Therefore we have decided to offer something different. The regular risk management

literature we provide offers a valuable permanent reference tool which is comprehensive clear and

easy to understand and is easily distributed throughout the company.

The above has resulted in the launch of a completely new SME Directors and Officers Programme.
We have taken the opportunity to broaden our insurance incorporating the latest Corporate and
Employment Practices Liability enhancements as well as other new features such as Identity Theft
and Breach of Contract Expenses for the company. But just as importantly we have reached an
agreement with a leading publisher of financial information for company directors. This innovative
agreement means our new programme fulfils our aim of delivering a D&O product that really is far
more than just insurance and, at no addition premium to the policyholder.



The concept of offering more than just insurance is central to our new D&O Programme. Our partner
for this new service is Indicato®who brings some unique advantages to the programme.

Indicator has been publishing independent advice about tax, financial, legal, personnel and health
and safety issues for more than eight years.

Their advice is mainly for directors, owners and managers of small and medium sized businesses.

Their editors are all experts in their field. They also have an extensive network of external contacts,
each an expert in a different area and all with different backgrounds, allowing them to adapt their
advice to current situations.

Their advice is always: short and concise, in jargon-free, plain English and ready-to-use. No grand
theories, but to the point advice extracted from a vast pool of information, changing legislation, real-
life situations and scientific research.

A one year subscription i 2 L Y RTip<RI-AdvizeNddany ( )
Director® newsletter is included with each Angel policy. Thisis a —_— e

unique newsletter, full of no-nonsense, realistic tips and practical T
advice about maximising personal and company profits whilst =
NBE RdzOA y 3 ekposireitddskQtitaRebld2lase look at the
everyday problems encountered by directors - particularly those
related to personal liability. It is published 22 times a year at a
regular subscription price of up to £101 per annum, but is free to \_ : )
Angel policyholders...

If the policy additionally includes coverage for the company from a
Wrongful Employment Act, then the policyholder will also receive
Tips & Advice Personnel®. This publication contains stacks of tips
and advice to help the employer and personnel manager prevent
personnel problems and manage staff cost-effectively, it is also an
invaluable aid in keeping up-to-date with changing employment
legislation, decisions and case law. It is published 22 times a year at
a regular subscription price of up to £127 per annum, but is free to
Angel policyholders... Also for a limited time there is 3 months free
access to Tips & Advice Personnel Plus® the new online resource
from Indicator ®




ForD&O Policyholders within the small businepsogramme

Apersonal copyof The/ 2 YLI y& 5ANBOG 2RekRid a
provided to every policyholder. This book is an indispensable guide to
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out in clear, easy-to-understand English his/her rights and obligations
and contains a wealth of information and tips on how to maximise
gains while observing best practice and avoiding liability. It comes

with a cd-rom containing sample policies, contracts, company law
formalities and tax calculators in Word and Excel. The Company
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business policyholders...
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INDEPENDENT LEGAL ADVICE FROM QUALIFIED SOLICIg

All Angel policyholders also have exclusive access to our free legal
helpline. This is available Monday to Friday for general legal advice on
corporate or commercial problems potentially giving rise to a liability
under Angel D&O policies. Advice is at no charge for the first 30
minutes only, and is not otherwise recoverable from Insurers.

Directors & Officers and Corporate
Liability Insurance

Underpinning the new D&O Programme and Risk Management Service are our brand new D&O
brochures, policy summaries, risk management sheets and quick fill application forms. These are
free to brokers and can be ordered directly from our website. And of course our programmes are
available to quote and bind directly from our secure broker portal.

Designed to meet the needs of both brokers and company directors alike, our new Directors and
Officers Programme is a true innovation delivering far more than just insurance, 22 times a year.
To find out more about our class leading Directors & Officers Insurance simply call us on 01206
215500 or visit: angelunderwriting.com

The above information is general in nature and is subject to chanljes provided without acceptance by Angel Underwriting Ltd of any
responsibilitywhatsoever, and any use you wish to make of it is, therefore, at your own risk

Please contacAngel Underwritind01206 215500 anfo@angelunderwriting.coif you have any queries or would like to discuss this
articlein further detail.
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